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STATEMENT OF THE | SSUES

VWhet her the application for a certificate of need, filed by Good Samaritan
Hospital, Inc., to establish an adult inpatient cardiac catheterization program
in District I X neets the statutory and rule criteria for approval.

PRELI M NARY STATEMENT

The Agency For Health Care Admi nistration ("AHCA") prelimnarily approved
the certificate of need ("CON') application, subsequently nunbered 7086, for
Good Samaritan Hospital, Inc. ("Good Samaritan") to provide adult inpatient
cardi ac catheterization services in Pal mBeach County in District IX St
Mary's Hospital, Inc. ("St. Mary's) and Pal m Beach Gardens Comunity Hospital
Inc., d/b/a Pal mBeach Gardens Medical Center ("Pal mBeach Gardens"), are
exi sting providers of the sane service in the sane district and chall enged the
Agency's prelimnary agency action. By notice dated Septenber 27, 1994, St
Mary's voluntarily dismssed its petition in Case No. 93-0956. St. Mary's
counsel, in a tel ephone conference call, represented that the dism ssal resulted
fromcertain hospital nergers.

Al though it is stipulated that the nuneric need nethodol ogy results in a
need for two additional adult inpatient cardiac catheterization ("cath")
prograns, Pal m Beach Gardens asserts that the program proposed by Good Samaritan
is not needed, will not achieve the projected utilization in excess of 300
procedures by the end of the second year, and will not be financially feasible.
Pal m Beach Gardens di sputes Good Samaritan's claimthat the project will not
require any capital expenditures, and questions the conpleteness of the
application.

Good Samaritan presented the testinony of WlliamJ. Byron, expert in
hospital admi nistration and operations; Bruce H Berman, MD., expert in famly
medi ci ne and geriatrics; Chauncey Crandall, MD., expert in invasive cardiol ogy;
James Vanek, M D., expert in internal nedicine; Thomas F. Raynond, M D., expert
in cardiology; Joyce Cleva, RN, expert in nursing services, nursing services
adm ni stration and cardi ol ogy services adninistration; David E. Misgrave, Jr.
expert in hospital financial operations; Ronald T. Luke, Ph.D., JD., expert in
heal t h pl anni ng, health econom cs and health policy analysis; and Hugh W Long,
expert in health care econom cs and finance. Good Samaritan submitted exhibits
1 - 56, all of which were received in evidence, except exhibit 10 (which was
mar ked, identified, but not noved into evidence) and exhibit 51 (which was not
recei ved) and exhibits 4, 6, 25, 26, 29 and 39 (on which ruling was reserved for
resolution in this reconrended order).

St. Mary's presented the testinony of Jay Mdwall, MD., expert in invasive
cardiol ogy; Gerald Hunphreys, MD., expert in cardiology; James Wittle, MD.,
expert in invasive cardiology; Julia Bower Brown, expert in health care
pl anni ng; Jay Cushman, expert in health care planning; and Edward Pershi ng,
expert in health care finance. St. Mary's exhibits 1 - 10 were received in
evi dence.



Pal m Beach Gardens presented the testinony of Rick Knapp, expert in health
care finance. PalmBeach Gardens' exhibits 1 and 2 were received in evidence

AHCA presented the testi nony of Robert Maguire, expert in the
adm ni stration of CON prograns and reviews. AHCA's exhibits 1 - 3 were received
in evidence

The transcript of the final hearing was received by the D vision of
Admi ni strative Hearings on January 18, 1994. Proposed recommended orders were
filed on February 14, 1994.

The | egal issues concerning the adm ssibility of some of Good Samaritan's
exhi bits have been briefed in the proposed recommended orders. Exhibits 4 and 6
are interimdrafts of new state and | ocal health plans. Exhibit 25 is an
organi zati onal chart for the existing outpatient cardiac cath ab at Good
Samaritan, with the nanes of staff and their titles included. Simlarly,
exhibit 26 is a listing of primary and back-up staff, titles, dates of
enpl oyment, and sal aries or sources of salaries, if derived froma different
department of the hospital. The objections to the staffing exhibits were based
on an increase of staff over that listed in the application fromb5 to 5.2 full-
time equivalent (FTE) positions, a shift in health care professionals in certain
positions, and on training relationships established between Duke University
doctors, entered into subsequent to the filing of the Good Sanaritan
application. Exhibit 39 is a pro forma prepared on an increnmental basis in
contrast to a pro forma in the application that appears to be prepared on a
fully allocated cost basis.

FI NDI NGS OF FACT

1. Good Samaritan Hospital, Inc. d/b/a Good Samaritan Medical Center
("Good Samaritan") is a 341 bed not-for-profit conmunity hospital in Wst Palm
Beach, established over 73 years ago. West Pal m Beach is | ocated in Agency for
Health Care Administration ("AHCA") District 9. |Its services include obstetrics
and neonatal, nedical and pediatric intensive care. Good Samaritan al so opened
an outpatient cardiac catheterization ("cath") |aboratory of 1399 gross square
feet, approximately two weeks prior to the start of the final hearing in this
case. The establishnment of an outpatient |aboratory does not require a
certificate of need. At the time the final hearing conmenced, two procedures
had been perforned in the Good Samaritan outpatient cath |ab. Witten protocals
exi st for transfers to facilities with open heart surgery prograns. Here, Good
Samaritan is an applicant for a certificate of need ("CON') to provide adult
i npatient cardiac cath services in the sane cath | ab

2. AHCA is the state agency which administers CON laws in Florida. AHCA
publ i shed, on August 7, 1992, a fixed need pool showi ng a net need for two
addi ti onal cardiac cath prograns in AHCA District 9. On January 11, 1993, AHCA
i ssued a State Agency Action Report ("SAAR') prelimnarily approving Good
Samaritan's CON

3. St. Mary's Hospital, Inc. ("St. Mary's") is a 430 bed hospital with
acute care, psychiatric, and Levels Il and Il neonatal intensive care beds,
| ocated in West Pal m Beach, Florida in AHCA District 9. St. Mary's is located 3
mles, or a5 to 7 mnute drive from Good Samaritan, and is an existing provider
of adult inpatient cardiac cath services. Open heart surgery services are not
avail able at St. Mary's.



4. Pal m Beach Gardens Community Hospital, Inc. ("PalmBeach Gardens") al so
in AHCA District 9, is located approximately a 25 mnute drive fromSt. Mary's.
Pal m Beach Gardens' services include adult inpatient cardiac cath in a two room
| aboratory, and open heart surgery.

5. There are eleven cath labs in District 9. Pal mBeach Regi onal
Lawnwood in St. Lucie County, and a doctor in Martin County operate outpatient
facilities. Five hospitals serve inpatients and outpatients - Boca Raton, St
Mary's, Martin Menorial, Bethesda, and Indian River. Three others, Pal m Beach
Gardens, JFK Medical Center and Delray Conmunity Hospital, have cardiac cath
| abs at hospital s which al so provide open heart surgery services.

6. By prehearing stipulation, the parties agreed that the historica
quality of care at Good Samaritan is not at issue.

7. Pal m Beach Gardens asserts that Good Samaritan's application was
i nconpl ete.

Appl i cation Content

8. Submitted with the Good Sanmaritan application was a certificate of the
custodi an of its records which relied on an April 20, 1989 resolution of CGood
Samaritan's Board of Directors as authorization for the filing of " an
application as described in the Letter of Intent."

9. On August 25, 1989, Good Samaritan filed a letter of intent, with the
Board's April 20, 1989 resolution, announcing its intent to apply on Septenber
27, 1989, to establish inpatient cardiac cath and open heart surgery services,
and to convert ten nedical/surgical beds to intensive care beds for an estinmated
capital cost of $4,950,000. The 1989 resol ution has not been withdrawn.

10. The President of Good Samaritan, WIlliamJ. Byron, testified that CGood
Samaritan never filed a joint application for cardiac cath, open heart surgery
and intensive care beds, as described in the 1989 |letter of intent. Cood
Samaritan also, he testified, never filed an application for cardiac cath
services in 1989, but did file cardiac cath applications in 1990, and 1991 and
the one at issue, in 1992.

11. In February 1991, Good Samaritan's Board passed a resol ution
authorizing the filing of a CON application for inpatient cardiac cath services.
M. Byron considered that resolution a reaffirmation of the 1989 resol uti on and
decided to file the 1989 resolution with this application

12. The predecessor of AHCA initially notified Good Samaritan that the
1989 letter of intent for conbined services was rejected. Subsequently, in
Novermber 1989, Good Sanaritan was notified that the initial rejection applied to
open heart surgery, because these were conpeting applicants, but that it would
extend a grace period to apply for cardiac cath services to October 27, 1989,
due to the absence of any conpeting applicants. Wat was intended in the letter
whi ch postdated the date it gave for the grace period was not established.

13. M. Byron testified that Good Samaritan filed the February 1990
application, referencing the 1989 resolution, in accordance with the agency's
grant of a grace period.



Need For the Subject Project

14. In August 1992, AHCA published its finding that a numeric need exists
for two additional adult inpatient cardiac cath progranms in District 9, by July
1995.

15. The 1990-1991 | ocal health plan for District 9 includes two factors
for determ ning need and for allocating CONs for cardiac cath and open heart
surgery services.

16. The first District 9 factor favors facilities with an historica
record of or conmtnment to serving Medicaid and indigent, handi capped or other
under served popul ati on groups. Good Samaritan's service to Medicaid patients
increased from.2 percent in 1985 to 1.1 percent in 1989, then from 5.0 percent
in 1990 to 11.2 percent of total admissions in 1992. M. Jay Cushman testified
that the Medicaid commitnent and record nmay be eval uated by comnpari ng Good
Samaritan to St. Mary's because they share a nedical service area. Medicaid
adm ssions to St. Mary's were 7.7 percent in 1985, 17.5 percent in 1989, 19.7
percent in 1990, and 32.0 percent in 1992. Therefore, as M. Cushman observed,
the widening gap in the same service area is not indicative of Good Samaritan's
historical record or present conmtnment to serve Medicaid patients.

17. The District 9 plan also gives priority to applicants who propose to
establish inpatient cardiac cath and open heart surgery services at the sane
facility when both are needed. The preference is inapplicable to the review of
this application cycle, because no need was published for additional open heart
surgery services in the district. There was testinony that Good Samaritan was,
at the tine of hearing, an applicant for an open heart surgery CON, having
applied in March 1993, and had been prelimnarily denied. The preference
statenment that an applicant "would not be expected to have to apply for both"
describes the situation at the tine of Good Samaritan's application. Therefore,
t he preference neither supports nor detracts fromthis application

18. The 1989 State Health Plan contains a simlar preference for an
appl i cant proposing both cardiac cath and open heart surgery services in
response to a publication of the need for both. To have any practical effect in
a conparative review process, avoiding specul ati on on the outcome of other
pendi ng adm ni strative cases, the preference has to be understood to favor an
applicant for cardiac cath and open heart surgery over an applicant for only
cardiac cath in the sane batching cycle. Therefore, the preference is
i napplicable to this application for cardiac cath services, despite evidence of
an open heart surgery application in a subsequent batching cycle.

19. The state preference for the establishment of a new cardiac cath
programin a county w thout such prograns is not net. See, Findings of Fact 5.

20. The state plan preference for disproportionate share charity care and
Medi cai d provi ders does not support approval of the Good Sanmaritan application.
See, Finding of Facts 16, supra.

21. The state preference for hospitals which accept patients regardl ess of
ability to pay is nmet by Good Samaritan

22. On bal ance, there is no showi ng of the need for Good Samaritan's
proposal to advance the special interests identified in the state and District 9
heal t h pl ans.



23. (Good Samaritan argues that its inpatients should have access to its
new, state-of-the-art cath lab to avoid costs and di sruptions associated with
unnecessary transfers. The argument is rejected as inconsistent with the
regul atory schene and need criteria established by statutes and rul es.
Testifying about AHCA' s prelimnary approval of Good Samaritan's application
Good Samaritan's expert, Ronald Luke, Ph.D., described the objective as
i mprovi ng access to care for the underserved, nmeani ng uni nsured, because
there is no question - - no question - - that there is sufficient physica
capacity in the market to performthe projected nunber of caths . "
Transcript, Vol. 9, p. 1154.

24. At hearing, David Miusgrave, Good Samaritan's financial officer, and
Dr. Luke asserted that Good Samaritan woul d perform caths on 100 nore indigents
than originally represented in the application. The application projected 3
percent indigent and 2 percent Medicaid payer categories. In the pro forma
mar ked as exhibit 39, Good Samaritan projected 2.7 percent indigent care. There
is no credible evidence to denonstrate that Good Sanmaritan can recruit an
addi ti onal 100 indi gent cardiac cath patients, through contacts with public
heal t h agenci es.

Utilization Projections

25. Two nmmjor issues in dispute, which partially depend on the accuracy of
utilization projections, are the requirenments of Rule 59C 1.032(8)(b) that an
appl i cant reasonably project 300 cath lab visits within two years of operation
and the long-termfinancial feasibility of the proposal

26. According to Dr. Luke, the 300 m ni mum annual procedures for a cath
lab and 150 for invasive cardiol ogi sts who performcaths are standards set by
the American Coll ege of Cardi ol ogy and Anerican Heart Associ ation Cuidelines for
Cardi ac Catherization and Cardiac Catheterization Laboratories. The standards
are set to insure that sufficient nunbers of procedures are performed to
mai ntain staff and cardiol ogi sts' proficiency.

27. ©Good Samaritan's application includes projections of 270 caths in year
one and 360 in year two. Initially, a mninumof 119 caths is reasonably
expect ed, based on that nunber of inpatients transferred in 1992 from CGood
Samaritan for cath inpatient procedures at other hospitals.

28. The experts for Good Samaritan conpare its proposal to the operations
of the cath lab at Boca Raton Comunity Hospital ("Boca Raton"), which has no
open heart surgery services and a closed in-house cathing staff. A "cl osed
staff" limts those who performcath |ab procedures to invasive cardiol ogists
based at the facility. After opening in Cctober 1987, Boca Raton has had the
foll owi ng nunber of cath procedures perforned at its hospital

1988 1989 1990 1991 1992
621 658 644 530 487

29. Like Boca Raton, Good Sanaritan al so proposes to have a closed | ab
It will be headed by a hospital-enpl oyed physician. An agreement with the
medi cal school at Duke University will allow the staff cathing physician to
mai ntai n the necessary personal clinical skills by perform ng sufficient nunbers
of additional procedures at Duke.



30. Cood Samaritan shares its nedical staff and nedical service area with
St. Mary's. St. Mary's experts project that Good Samaritan woul d be anot her | ow
vol unme provider in the area, primarily due to the | ack of back-up open heart
surgery services. Volumes of cath procedures reported at St. Mary's, which
opened in February 1988, are as foll ows:

1988 1989 1990 1991 1992
229 292 323 381 359
31. St. Mary's has an open cathing staff. Its lab is used by a nunber of

di fferent invasive cardiologists, who also practice primarily at other hospitals
whi ch have open heart surgery services avail abl e.

32. Pal m Beach Gardens al so has an open cardi ac cath staff, although a
nunber of the cathing physicians are based at the hospital. However, Pal m Beach
Gardens al so has open heart surgery services. It's volunes from 1988-1992 were
as follows:

1988 1989 1990 1991 1992
1598 1392 1587 1824 1750

33. dearly, both the presence or absence of open heart surgery and the
i nternal operations of a lab affect the vol unes of procedures perforned at any
cardiac cath lab. The greater weight of the evidence suggests that the presence
of open heart surgery is nore determ native of cath lab utilization than the
i nternal operations of the cath |ab

34. Despite evidence of increasing use rates in District 9, Good Samaritan
has failed to denonstrate that its projected utilization is reasonable. Al of
the growth in volume in Pal mBeach County in 1992 is attributable to JFK Medica
Center and Delray Conmunity Hospital, both of which have open heart surgery and
to Bethesda, with a new programin 1992 and 249 procedures. Declines in volune
occurred at both mature inpatient progranms w thout open heart surgery in Palm
Beach County, St. Mary's and Boca Raton. The suggestion that 1992 is an
aberration in this regard, is rejected. See, Findings of Facts 28 and 30.

| mpact On Existing Providers

35. The hi ghest reasonabl e expectation of volumes for St. Mary's cath |ab
in 1993 is 330 visits. From COctober 1, 1991 through Septenber 30, 1992, Good
Samaritan transferred 13 to 14 inpatients to St. Mary's for cardiac caths.
Subsequently, in Decenber 1992, a group of internists sold their practices to
Good Samaritan. The patient volune of that group, one internist estinmated, wll
result in the referral of 150 to 200 patients for cardiac caths over the next
year or two. Based on their staff affiliations, it is reasonable to expect that
a significant nunber of their referrals will be diverted fromSt. Mary's.

36. One doctor in a group of invasive cardiol ogists, which has perforned
approxi mately 150 cardiac caths a year at St. Mary's, expects 75 to 90 of the
cases woul d have been done at a Good Samaritan inpatient |ab, if that
alternative had existed. It is reasonable to expect that an inpatient cardiac
cath program at Good Samaritan will result in a loss of up to 80 visits to the
St. Mary's cath lab in 1995 and 1996. As a result, the St. Mary's program woul d
be bel ow 300 procedures (visits) a year mninumaquality of care standard, with
no assurance that CGood Samaritan could exceed the standard.



37. CGood Samaritan describes the financial inpact on St. Mary's of an
inpatient cath lab as relatively insignificant, because the nore detrinenta
i mpact will occur as a result of the already established outpatient [ab. Good
Samaritan estimtes, however, that 70 percent of its cardiac cath patients wll
be inpatient and 30 percent will be outpatients. St. Mury's financial |oss
woul d be $188,000 if Good Samaritan reaches 480 procedures, according to Good
Samaritan's expert.

38. (Good Sanmaritan concedes that St. Mary's is at risk of performng I ess
than 300 procedures and, therefore, that the quality of care in the St. Mary's
cath | ab woul d decline. However, as CGood Samaritan notes the decrease in
vol umes bel ow 300 may occur whether or not CGood Samaritan's proposal is
approved. Cardiac cath volunes are declining at mature inpatient prograns which
do not have open heart surgery services. The establishment of a program at CGood
Samaritan woul d accelerate that trend at St. Mary's. See, Finding of Facts 33.

39. Wien Good Sanmaritan's cardiac cath vol unmes reach 240 visits, Palm
Beach Gardens expects to | ose 44 cardiac cath visits and $134, 000 pre-tax
revenue in Good Samaritan's second and third year of operation. |If, as
projected by Good Samaritan, its volumes reached 480 visits, a | oss of 88
cardi ac caths or approxi mately $250,000 to $270,000 i s projected.

40. Good Sanaritan contends that a |oss of $250,000 to $270, 000 pre-taxes
for Pal m Beach Gardens is relatively insubstantial. After taxes, the loss is
$80, 000 when Good Sanmritan reaches 240 cases, or $160,000 if Good Samaritan
reaches 480 cases. Revenues at Pal m Beach Gardens, in 1992, were approxi mately
$8 million pre-taxes, or $5 to $6 mllion after taxes. Good Samaritan's
contention that the loss to Pal m Beach Gardens is relatively insubstantial is
supported by the evidence in this case.

Fi nancial Feasibility

41. CGood Samaritan has already constructed an outpatient cardiac cath |ab
which is adequately staffed and capable of serving inpatients of the facility.
The i medi ate financial feasibility of the proposal has been established.

42. The long term financial feasibility of the program has been
questioned. The pro forma attached to the application showed a | oss of $126, 008
in year one, a |loss of $26,967 in year two and a gain of $113,224 in year three
of operations. Good Samaritan was required to include a two year pro forma in
its application. 1In fact, Pal mBeach Gardens' expert believes that
profitability nmust be denonstrated in the second year to establish financial
feasibility. Good Samaritan's projections are based on the assunption that case
volurmes will be 240 cases in 1994, 360 in 1995 and 480 in 1996. The assunption
that Good Samaritan can reach 360 procedures in year two, while St. Mary's
remai ns over 300 procedures is rejected. 1In addition, Good Samaritan's pro
forma is prepared as Good Samaritan acknow edges, on a fully allocated cost
basi s whi ch cannot denpnstrate financial feasibility.

43. Good Samaritan's exhibit 39 was described as a sensitivity analysis,
and is al so based on only slight changes in utilization assunptions caused by
roundi ng to whol e nunbers. Unlike the pro forma submtted with the application
exhibit 39 clearly is an increnental analysis. Good Samaritan failed to provide
AHCA adequat e evi dence of financial feasibility based on the pro forma included
in the application. Palm Beach Gardens asserts that consideration of exhibit 39
constitutes an inpermssible, untinmely amendnment to the application which may
not be relied upon to establish financial feasibility.



44. M. Musgrave, an expert in hospital financial operations, acknow edged
that the information in exhibit 39 was available at the tine he prepared the
application pro forma. Conparing the two, he testified that anmong the
differences are the use of different data bases, a higher Medi care case weight,
a | ower managed care discount rate, higher gross charges per adm ssion, and
| ower indigent care percentages.

45. Good Samaritan also failed to account for certain capital costs. Good
Samaritan clainms that the project has no capital costs. The State Agency Action
Report determ ned that the $5,000 filing fee is a capital cost. At hearing,
there was expert testinony that expenses and equi pnent required to inplenment
vi deo- conferenci ng and other direct contacts with Duke University will result in
addi ti onal costs which have not been adequately considered in Good Samaritan's
financi al anal ysi s.

46. M. Musgrave also testified that 70 percent of the cardiac cath vol une
is expected to be derived frominpatients, with capital cost reinbursenents from
Medi care and Medicaid. Wen asked about Good Samaritan's claimthat there are
no or mninmal capital costs associated with the proposal, Robert P. Maquire of
AHCA testified as foll ows:

Wth regard to outpatient services that are
approved by non-reviewability criteria, if

|ater a project is established as an inpatient
program and does not require any new construction
those costs - - there's no allocation of costs to
the inpatient factor

Transcript, Vol. VI, p. 1041.
CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter in this cause pursuant to subsections 120.57(1) and
408.039(5), Florida Statutes. 1/

48. Good Samaritan, as the applicant, has the ultimte burden of
persuasion to denonstrate its entitlement to the certificate of need. Boca
Raton Artificial Kidney Center, Inc. v. HRS, 475 So.2d 260 (Fla. 1st DCA 1985);
Fl ori da Departnent of Transportation v. J.WC., Inc., 396 So.2d 788, 789 (Fla.
1st DCA 1981).

49. (Good Samaritan's application refers to a resolution of its governing
board which, in 1989, was the basis for letter of enconpassing a project of
significantly greater scope and alnost $5 million in capital costs. The
i npatient cardiac cath proposal is within the scope of the project authorized by
the letter of intent but was not filed on the date specified in the letter of
intent. Subsequent action taken by the board has reaffirned that portion of the
1989 proposal. Good Sanaritan argues that the statutory requirenments for the
resolution are not, as are the purposes of subsections 408.039(2)(c) and
408.037(4), by assuring that the correct corporate entity has, prior to filing,
fully commtted to funding, building and operating the project proposed.

Further, Good Samaritan notes that its case is distinguishable from cases
di sm ssing or uphol ding the dism ssal of CON applications because of faulty
corporate resolutions, e.g.: (a) the resolution was not adopted by the
governi ng body of the applicant itself, see, Humhosco, Inc., d/b/a Humana



Hospital Brandon v. Departnent of Health and Rehabilitative Services, 561 So.2d
388; (b) the applicant did not hold the Iicense to the facilities and was
therefore unable to effectuate the project, Brookwood-Jackson County

Conval escent Center v. HRS, 591 So. 1085; (c) the resolution was ineffective
because it was not approved by the applicant's parent as required by the
applicant's byl aws, Naples Community Hospital v. AHCA, 15 F. A L.R 2615; or (d)
the resolution did not reflect that the applicant would acconplish, |icense and
operate the facility, University Community Hospital, Inc. v. HRS, 13 F.A L.R
2362. In Naples Comunity Hospital, supra., the agency head noted that the rule
requires each applicant's certification to contain a statement that its
resolution is "still in full force" and does not "in any manner contravene" its
articles of incorporation or bylaws, Rule 59C-1.008(1)(e)(2), F.AC, citing
Humhosco, Inc. v. HRS, 561 So.2d 388, 391 (Fla. 1st DCA 1990). Good Samaritan's
resolution and its Board's subsequent reaffirmati on of support for any inpatient
cardiac cath program at or below the costs specified are consistent with AHCA s
interpretation of its rules. The application is not inconplete.

50. On bal ance, Good Samaritan has not denonstrated that its proposal will
nmeet needs identified in the state and | ocal health plans, as required by
subsection 408.035(1)(a).

51. Good Sanmaritan has also failed reasonably to project sufficient
utilization to neet the volune requirenments necessary to assure quality of care
and to neet the requirements of Rule 59C 1.032(8)(b), Florida Administrative
Code.

52. Due to its failure to support the utilization projections in the
application pro forma or in exhibit 39, and the failure to consider all of the
capital costs associated with the establishnent of the inpatient cardiac cath
service, Good Sanmaritan failed to establish the financial feasibility of its
pr oposal

53. Although not dispositive of this case, AHCA failed to explicate a
di chotony in the position taken in this case and that announced during the
pendency of this proceeding. In Sacred Heart Hospital v. AHCA, DOAH Case NO
92-1508 (F. O 10/22/92), the agency stated that:

.it would be illogical froman accounting
and health pl anni ng perspective to assune that
Petitioner's proposal is wthout cost sinply
because additional equi prent and space woul d
not be required to initiate inpatient service.

The Sacred Heart case concerned AHCA' s jurisdiction to reviewthe initiation of
i npatient radiation services after the establishnment of outpatient services.

The explicit references in the agency's order to accounting and heal th pl anni ng
i ssues over and above jurisdictional concerns, apply to Good Samaritan's factua
situation and conpel the conclusion that capital costs were al so understated by
the failure to allocate any portion of the total to inpatients. See, Findings
of Fact 46.

54. Good Samaritan's exhibits 4 and 6, the interimhealth plans, are not
received based on relevance. Cood Samaritan's exhibits 25 and 26 are received
i n evidence and consi dered. The actual staffing plan which resulted fromthe
opening of the outpatient |ab, and the Duke University agreement are events
subsequent to the filing of the application not known to the applicant at the
time the application was fil ed.



55. Section 59C-1.010(2)(b), Florida Adm nistrative Code, provides that:

Subsequent to an application being deened conpl ete
by the agency, no further application information
or anendnent will be accepted by the agency.

The court in Manor Care, Inc. v. DHRS, 558 So.2d 26, 29 (Fla. 1st DCA 1989),
stated that, "as to matters within an applicant's control significant changes to
an application are not permtted.” |In Charter Medical-Orange County, Inc. vs.
DHRS, (DOAH Case No. 87-4748), Appendix 2, the hearing officer concludes that:

The concept of "control" of the applicant over

the information that goes into the original appli-
cation is the only phrase that gives applicants
any gui dance. The word "control"” probably is

i ntended as a "knew or reasonably shoul d have
known" standard. |If the applicant reasonably
shoul d have known about the information and shoul d
have provided the Departnment with the information
as a part of its original application, then the
new i nformati on cannot be considered during the
formal admi nistrative hearing.

Using the test of "control™ in light of the testinony that the data coul d have
been generated to provide exhibit 39 to AHCA for its review at the tinme the
application was submitted, exhibit 39 constitutes an inperm ssible amendnent and
cannot be the basis for approval of Good Sanmaritan's application

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMMVENDED t hat an order be entered denying the application of Good
Samaritan Hospital, Inc. for Certificate of Need 7086 to establish an adult

i npatient cardiac catheterization program

DONE AND ENTERED this 2nd day of Novenber, 1994, in Tall ahassee, Leon
County, Florida.

ELEANOR M HUNTER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 2nd day of Novenber, 1994.



ENDNOTE

1/ St. Mary's entered a voluntary dism ssal on Septenber 27, 1994. The
foregoing findings of fact include a determ nation that the established program
at Pal m Beach Gardens will not be substantially affected by the proposed Good
Samaritan project. The issues in the case are resolved on the nerits,

consi stent with Hone Buil ders and Contractors Association of Brevard, Inc. v.
Department of Community Affairs, 585 So.2d 965 (Fla. 1st DCA 1991).

APPENDI X TO RECOMMENDED ORDER, CASE NO 93-956

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1991),
the following rulings are made on the parties' proposed findings of fact:

Good Samaritan's Proposed Findings of Fact

-2. Accepted in Finding of Fact 1.

Accepted in Findings of Fact 3 and 4.

Accepted in Findings of Fact 2 and 14.

Subordi nate to Finding of Fact 1.

Accepted in Finding of Fact 2.

Accepted in Finding of Fact 8.

Accepted in Findings of Fact 8 - 13.

. Accepted in Finding of Fact 17.

10-11. Accepted in Finding of Fact 34.

12. Rejected first sentence in Findings of Fact 34 and 35.
Rej ected second sentence in Finding of Fact 24.
Accepted remai nder in Finding of Fact 29.

13. Rejected in part in Findings of Fact 34 - 35,
Accepted in part in Finding of Fact 35.

14-16. Rejected in Findings of Fact 34 - 35.

17. Accepted as not clearly shown in Finding of Fact 43.

18-20. Rejected conclusions in Findings of Facts 42-44.

21-25. Accepted in prelimnary statenment and concl usions

of | aw 54.

26-28. Accepted in Findings of Fact 37, 38, 39 and 40.

29. Rejected first and | ast sentences in Findings of Fact
35, 36 and 38. Accepted second sentence in Findings of
Fact 35 and 38. Rejected third sentence in Finding of
Fact 33. Accepted fourth and fifth sentences in
Fi ndi ng of Fact 31.

30. Accepted as specified in Finding of Fact 16.

31. Accepted as specified in Finding of Fact 24.

32. Rejected as not denpnstrated to be effective in
Fi ndi ng of Fact 24.

33-34. Accepted in or subordinate to Finding of Fact 21

35-37. Accepted in or subordinate to Finding of Fact 23.

COoNPORWE

Pal m Beach Gardens Proposed Fi ndi ngs of Fact

-3. Accepted

Accepted in Findings of Fact 1, 2, 3 and 4.

Accepted in Findings of Fact 3 and 4.

Accepted in or subordinate to Findings of Fact 3 and 4.
Accepted in prelimnary statenent and Finding of Fact 1
Accepted in Finding of Fact 2.

N O AR



9. Accepted in prelimnary statenment and subordinate to
Fi ndi ngs of Fact 3 and 4.

10(a). Accepted in Findings of Fact 3 and 4.

10(b). Accepted in conclusions of |aw 47.

11. Rejected in conclusions of |aw 49.

12-13. Accepted in Findings of Fact 8 and 9.

14. Accepted in Finding of Fact 10.

15-16. Accepted in Findings of Fact 8 and 9.

17. Accepted in Finding of Fact 11.

18-19. Accepted in Finding of Fact 9.

20. Rejected in Finding of Fact 40.

21. Accepted in Finding of Fact 39.

22. Accepted in Finding of Fact 37.

23-39. Accepted in or subordinate to Findings of Fact 39
and 40.

40-41. Accepted in Finding of Fact 42.

42-51. |ssues not reached.

52. Accepted in Finding of Fact 45.

53. Issue not reached.

54. Accepted in Finding of Fact 42.

55. Accepted in Finding of Fact 43.

56. Accepted in Finding of Fact 42.

57. Accepted in Finding of Fact 43.

58-64. |ssue not reached.
65. Accepted in Finding of Fact 42.
66. |ssue not reached.

67. Accepted in Finding of Fact 44.
68-83. Accepted in or subordinate to Findings of Fact 42,

43, and 44.

84-92. |ssue not reached.

93. Accepted in Finding of Fact 45.

94. Rejected on ability to fulfill conmtment in Finding of
Fact 24.

95. Issue not reached.

96. Accepted in Findings of Fact 34, 42 and 43.

AHCA' s Proposed Fi ndi ngs of Fact

1. Accepted in Finding of Fact 1

2. Accepted in Finding of Fact 2.

3. Issue not reached as not finalized at hearing.

4. Accepted in prelimnary statement and Findi ngs of Fact
29 and 45.

5. Accepted as subordinate to Finding of Fact 1

6. Accepted in Finding of Fact 29.

7. Accepted in Findings of Fact 14 and 34.

8. Rejected in Finding of Fact 34.

9. Rejected in Findings of Fact 16 and 17.

10. Accepted first two sentences in Finding of Fact 21

Rej ected in Findings of Fact 18 - 21.

11. Accepted third and | ast sentences in Findings of Fact
23 and 27. Rejected remainder in Finding of Fact 22
and concl usions of | aw.

12. Accepted in Finding of Fact 41.

13. Rejected in Findings of Fact 16 and 24.

14-20. Accepted in or subordinate to Findings of Fact 1
or 23.



21. Rejected in Finding of Fact 22.

22. Accepted in Finding of Fact 34.

23-25. Rejected in Findings of Fact 38 and 42.

26. Rejected conclusion in Findings of Fact 24 and 34.

27. Rejected conclusion in Findings of Fact 34, 38 and 41.
28. Rejected in conclusions of |aw 53.

29. Accepted in part in Finding of Fact 23.

30. Accepted in Finding of Fact 26 except |ast sentence
31. Accepted in Finding of Fact 29.

Due to the withdrawal of St. Mary's as a party, no rulings are nmade on St
Mary's proposed reconmended findings of fact.

COPI ES FURNI SHED:

W David Wat kins, Attorney
Kennet h F. Hoffman, Attorney
Chri st opher Bryant, Attorney
OERTEL, HOFFMAN, FERNANDEZ & COLE
2700 Bl air Stone Road

Tal | ahassee, Florida 32301

Robert Giffin, Attorney
Edwar d Labrador, Attorney
Agency for Health Care
Admi ni stration
325 John Knox Road, Suite 301
Tal | ahassee, Florida 32303-4131

Jon Moyl e, Attorney
Ronal d Kol ins, Attorney
Thomas A. Sheehan, 111, Esquire
MOYLE, FLAN GAN, KATZ,

FI TZGERALD & SHEEHAN, P. A
Post O fice Box 3888
West Pal m Beach, Florida 33402

R S. Power, Agency Cderk

Agency for Health Care Admi nistration
Atrium Building, Suite 301

325 John Knox Road

Tal | ahassee, Florida 32303

Harold D. Lewis, Esquire
The Atrium Suite 301

325 John Knox Road

Tal | ahassee, Florida 32303



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
AACGENCY FOR HEALTH CARE ADM NI STRATI ON

ST. MARY' S HOSPI TAL, | NC. AND
PALM BEACH GARDENS COMMUNI TY

HOSPI TAL, INC. d/b/a PALM CASE NO.: 93-0956
BEACH GARDENS MEDI CAL CENTER, 93- 0957
CON NO. : 708
Petiti oner, RENDI TI ON NO. : AHCA- 95- 73- FOF- CON
VS.

STATE OF FLORI DA, ACGENCY FOR
HEALTH CARE ADM NI STRATI ON
ANDGOOD SAVARI TAN HOSPI TAL,

I NC. ,

Respondent .

FI NAL CORDER

Thi s cause canme on before me for the purpose of issuing a final agency
order. The Hearing Oficer assigned by the D vision of Adm nistrative Hearings
(DOAH) in the above-styled case submtted a Recormended Order to the Agency for
Health Care Administration (AHCA). The Reconmended Order entered Novenber 2,
1994, by Hearing Oficer Eleanor M Hunter is incorporated by reference.

RULI NG ON EXCEPTI ONS
FI LED BY GOCD SAMARI TAN

In this consolidated proceeding, St. Mary's Hospital (St Mary's) and Pal m
Beach Gardens Medical Center (Pal mBeach Gardens) filed petitions chall enging
the agency's initial approval of CON 7086 to Good Samaritan Hospital. After a
ten day evidentiary hearing the Hearing O ficer issued a Reconmended Order and
recomended that a CON be denied. Subsequent to the hearing, but before the
Recomended Order was issued one of the Petitioners, St. Mary's, withdrewits
chal l enge to the initial decision.



Good Samaritan's position in its exceptions is that the other Petitioner,
Pal m Beach Gardens, |acks standing and St. Mary's having withdrawn its
chal | enge, the initial approval should becone the final decision by operation of
law. Assuming for the nonment that Pal m Beach Gardens | acks standing, it would
not be sound public policy to disregard the evidence received at the hearing and
t he recomendati on of the Hearing Oficer. 1/ | conclude that the agency woul d
not be required to disregard the results of the hearing. Wregrass Ranch vs.
Saddl ebrook, 19 FLWs414 (Fla. 1994).

Regar di ng standi ng, Pal m Beach Gardens is an existing hospital in the sane
district offering the service proposed by Good Samaritan. At the volune
projected by Good Sanaritan, Pal mBeach Gardens will | ose revenues of
approxi mately $250, 000. 00 per year. Total revenues at Pal m Beach Gardens in
1992 were approxinmately $8, 000, 000.00--a ratio of 1/32. The agency has
previously held that standing should be liberally construed and that a facility
seeking party status in a certificate of need proceedi ng need not prove that its
solvency is threatened to be entitled to party status under Section
408.039(5)(b), Florida Statutes. Paracelsus vs. Agency for Health Care
Admi ni stration, 16 FALR 2708 (AHCA 1994). | conclude that Pal m Beach Gardens
establ i shed standing in this proceedi ng.

Good Samaritan excepts in whole or in part to findings of fact stated in
par agraphs 16, 22, 23, 24, 28 through 34, 35, 36, 38, 50, and 51. The
chal | enged findings are supported by conmpetent, substantial evidence; therefore,
t he exceptions are denied.

Good Samaritan maintains that in paragraphs 42, 43, and 52 the Hearing
O ficer has concluded as a matter of law that a proposal's financial feasibility
can not be presented via a "fully allocated cost basis" Such a conclusion would
be incorrect, but here the Hearing Oficer has only found as a fact that Good
Samaritan's presentation via a "fully allocated cost basis" did not showits
proposal to be financially feasible. In other words, Good Sanmaritan failed to
prove financial feasibility not because of its node of presentation, but because
ot her evidence inpeached the credibility of its utilization projections. See
the findings in paragraphs 30 through 34. The exception is denied.

Good Samaritan's exception to paragraph 45 is granted only as to the
finding that Good Samaritan failed to account for the CONfiling fee as a
capital cost; the other findings in paragraph 45 are supported by conpetent,
substanti al evidence. The agency does not consider the filing fee to be a
capital expenditure for purposes of CON review

Good Samaritan excepts to the Hearing Oficer's conclusion in paragraph 53
that its capital costs were understated because there was no allocation of
capital costs of the previously established outpatient programto the proposed
i npatient program For purposes of CONreview it is not the agency's policy not
to require such allocation when no addition capital expenditures are required to
initiate an inpatient service at an established and unrevi ewabl e out pati ent
program In review ng such an application the issue is whether the applicant
can fund the proposal. Furthernmore, the addition of an inpatient programto an
establ i shed and under utilized outpatient program where need is otherw se
established, is consistent with one of the goals of CON regulation which is to
m ni m ze duplication of health care resources. The exception is granted.



Good Samaritan excepts to the Hearing Officer's ruling that its exhibits 4
and 6, the interimhealth plans, were irrelevant and therefore inadni ssible.
find no abuse of discretion by the Hearing Oficer; therefore, the exception is
deni ed.

Finally, Good Samaritan excepts to the rulings of the Hearing O ficer
rejecting or nodifying certain proposed findings of fact. At this |evel of
revi ew the agency cannot serve as a trier of fact. |If additional fact finding
is required, remand to the Division of Adm nistrative Hearings is required.
Friends of Children vs. Department of Health and Rehabilitative Services, 504
So2d 1345 (Fla. 1st DCA 1987). | find no error in the challenged rulings. The
exceptions are deni ed.

RULI NG ON EXCEPTI ONS
FI LED BY PALM BEACH GARDENS

Pal m Beach Gardens excepts to the Hearing Oficer's characterization as
"relatively insubstantial” the anticipated effect on Pal m Beach Gardens shoul d
Good Samaritan's proposal be approved. To the extent that the Hearing O ficer
inmplicitly found Pal m Beach Gardens | acks standing in this proceeding, the
finding is rejected for the reasons stated in the ruling on Good Samaritan's
exceptions.

Pal m Beach Gardens nmmintains that Good Samaritan's corporate resolution is
legally deficient. PalmBeach Gardens relies on Rule 59C 1.008(1)(a)2 which
requires a letter of intent to identify the planning horizon to be addressed by
CON application. By its plain |anguage the cited rul e inposes requirenents for
aletter of intent. The corporate resolution satisfies applicable rule and
statutory requirements. The exception is denied.

FI NDI NGS OF FACT

The agency hereby adopts and incorporates by reference the findings of fact
set forth In the Recomended Order except as nodified by the ruling on the
exceptions.

CONCLUSI ONS OF LAW

The agency hereby adopts and incorporates by reference the concl usions of
law set forth in the Recomended Order except as nodified by the ruling on the
exceptions.

Based upon the foregoing, it is

ADJUDGED, that the application of Good Samaritan Hospital, |ncorporated,
for certificate of need nunber 7086 be DEN ED

DONE and ORDERED this 13th day of January, 1995, in Tall ahassee, Florida

Dougl as M Cook, Director
Agency for Health Care
Admi ni stration



ENDNOTE

1/ A Section 120.57 proceedi ng gi ves the agency a chance to change its m nd
based on the record devel oped at the hearing. Boca Raton Artificial Kidney
Center vs. Departnent of Health and Rehabilitative Services, 475 So2d 260 (Fl a.
1st DCA 1985)

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER |'S ENTI TLED TO A JuDi Cl AL
REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH
THE AGENCY CLERK OF AHCA, AND A SECOND COPY ALONG W TH FI LI NG FEE AS PRESCRI BED
BY LAW W TH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY NMAI NTAI'NS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW PROCEEDI NGS
SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA APPELLATE RULES. THE NOTI CE
OF APPEAL MJST BE FILED WTHI N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED

COPI ES FURNI SHED:

W David Watkins, Esquire
CERTEL, HOFFMAN, FERNANDEZ
& COLE, P. A
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

Jon Moyl e, Esquire

Ronal d Kol ins, Esquire

Thomas Sheehan, Esquire

MOYLE, FLAN GAN, KATZ,

FI TZGERALD & SHEEHAN, P. A

Post O fice Box 3888

West Pal m Beach, Florida 33402

El eanor M Hunter

Hearing Oficer

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

Samuel Dean Bunton, Esquire

Seni or Attorney, Agency for

Heal th Care Admi nistration

325 John Knox Road

Atrium Building, Suite 301

Tal | ahassee, Florida 32303-4131

El i zabet h Dudek (AHCA/ CON)
Al berta G anger (AHCA/ CON)

El fie Stamm ( AHCA/ CON)



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furni shed to the above nanmed addresses by U S. Miil this 17th day of January,
1995.

R S. Power, Agency derk

State of Florida, Agency for
Heal th Care Admi nistration

325 John Knox Road

The Atrium Building, Suite 301

Tal | ahassee, Florida 32303

(904) 922-3808

STATE OF FLORI DA
AGENCY FOR HEALTH CARE ADM NI STRATI ON

ST. MARY' S HOSPI TAL, I NC. AND
PALM BEACH GARDENS COVMUNI TY
HOSPI TAL, | NC. d/b/a PALM BEACH CASE NO.: 93-0956
GARDENS NMEDI CAL CENTER, 93- 0957
CON NO. : 7086
Petitioners,

VS.

STATE OF FLORI DA, ACGENCY FOR
HEALTH CARE ADM NI STRATI ON AND
G0OD SAMARI TAN HOSPI TAL, | NC.,

Respondent s.

ORDER CORRECTI NG FI NAL ORDER

Two scrivener's errors have been noted in the Final Order rendered January
13, 1995, Rendition Number AHCA-95-73-FOF-CON. The errors are found in the
second sentence of the first conpl ete paragraph on pace 4 of the Final Oder.
The corrections are made by changing the first use of the word "not" to "now',
and by adding the suffix, "al", to the word "addition". As corrected the
sentence reads as foll ows:

For purposes of CONreview it is now the agency's
policy to not require such allocation when no
additional capital expenditures are required to
initiate an inpatient service at an established



and unrevi ewabl e out pati ent
added where corrections are

program ( Enphasis
made)

The agency's official reporter is authorized to nake the corrections noted
above and publish the Final Oder of January 13, 1995, as corrected.

DONE and ORDERED this 21st day of January, 1995,in Tall ahassee, Florida

Dougl as M
Agency for

Cook, Director
Heal th Care

Adm ni stration

A PARTY WHO | S ADVERSELY AFFECTED BY THI' S FI NAL ORDER |'S ENTI TLED TO A JuDi Cl AL
REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH
THE AGENCY CLERK OF AHCA, AND A SECOND COPY ALONG W TH FI LI NG FEE AS PRESCRI BED
BY LAW W TH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY NMAI NTAI'NS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW PROCEEDI NGS
SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA APPELLATE RULES. THE NOTI CE
OF APPEAL MJST BE FILED WTHI N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED
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Ronal d Kol ins, Esquire
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El i zabet h Dudek (AHCA/ CON)
Al berta G anger (AHCA/ CON)

El fie Stamm ( AHCA/ CON)

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furni shed to the above named addresses by U S. Miil this 24th day of January,
1995.

R S. Power, Agency derk
State of Florida, Agency for
Heal th Care Admi nistration

325 John Knox Road

The Atrium Building, Suite 301
Tal | ahassee, Florida 32303
(904) 922- 3808



